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Permissible Student Fees or Charges with Conditions (Proposed) 

Harold Wood, Chief Deputy County Counsel March 15, 2011  

The following list of permissible student fees is taken verbatim from the Doe v. California Settlement 
Implementation Agreement, dated December 8, 2010. This is a compilation of statutory authorization for fees 
proposed to be included in the revised Audit Guide for 2011-2012.

1 

The wording of the revised audit guide and 
finally adopted regulations may vary, but the statutes cited here are all currently in place, so should be recognized 
as currently effective and in force. All statutes cited here impose additional limitations and conditions which taken 
together make it clear that the identified fees cannot be imposed as mandatory, but are only authorized with the 
exceptions, waivers, and conditions specified.  

Importantly, we have included Endnotes for most of the items on the list. The summary of each listed statute in 
the main text should be read together with these Endnotes for important clarification and interpretation.  

Rule: If you cannot justify a student fee or charge from one of the statutes or case law listed here, subject to the 
limitations and conditions noted, you may not charge the fee or deposit, or require the purchase.

2 

 

Proposed Addition of Section 198XX.X to Standards and Procedures for Audits of California K-12 Local 
Education Agencies [Title 5, Div. 1.5, Ch. 3, California Code of Regulations] (as listed in Doe v. California 
Settlement Agreement, Dec. 8, 2010)  

§ 198XX.X. Student Fee Revenues.  

(a) For fiscal year 2010-11  2011-2012 and each fiscal year thereafter, perform the following procedures:  

(1) Determine whether the school district or county office of education has collected revenue derived from fees, 
deposits, charges or levies issued to students:  

A. Charges for optional attendance as a spectator at a school or District sponsored activity. (Hartzell, 35 Ca1.3d 
899, 911, fn. 14).

3 

 

B. Charges for food served to students, subject to free and reduced price meal program eligibility and other 
restrictions specified in law. (Education Code §§ 38082 and 38084).

4 

 

C. Paying the replacement cost for District books or supplies loaned to a student that the student fails to return or 
that is willfully cut, defaced or otherwise injured, up to an amount not to exceed $10,000. (Education Code §§ 
19910-19911 and 48904).

5 

 

D. Charges for required medical and accident insurance for athletic team members, so long as there is a waiver for 
financial hardship. (Education Code § 32221).

6 

 

 

 



E. Charges for the rental or lease of personal property needed for District purposes, such as caps and gowns for 
graduation ceremonies (Education Code § 38119).

7 

 

F. Fees for school camp programs, so long as no student is denied the opportunity to participate because of 
nonpayment of the fee. (Education Code § 35335).

8 

 

G. Reimbursement for the direct cost of materials provided to a student for property the student has fabricated 
from such materials for his/her own possession and use, such as wood shop, art, or sewing projects kept by the 
student. (Education Code § 17551).

9 

 

H. Reimbursement for the actual cost of duplicating public records, student records, or a prospectus of the school 
curriculum. (Government Code § 6253; Education Code § 49091.14).

10 

 

I. Fees for transportation to and from school, and transportation between school and regional occupational centers, 
programs or classes, as long as the fee does not exceed the statewide average nonsubsidized cost per student and 
provided there is a waiver provision based on financial need. (Education Code § 39807.5).

11 

 

J. Fees for transportation of pupils to places of summer employment. (Education Code § 39837).  

K. Tuition fees charged to pupils whose parents are actual and legal residents of an adjacent foreign country or an 
adjacent state. (Education Code §§ 48050-52).  

L. Tuition fees collected from foreign students attending a District school pursuant to an F-l visa, equal to the full 
unsubsidized per capita cost of providing education during the period of attendance. (8 USC § 1184(m)(1)).  

M. Fees for an optional fingerprinting program for kindergarten or other newly enrolled students, if the fee does 
not exceed the actual costs associated with the program. (Education Code § 32390).  

N. Fees for community classes in civic, vocational, literacy, health, homemaking, and technical and general 
education, not to exceed the cost of maintaining the community classes. (Education Code §§ 51810 and 51815).

12 

 

O. Deposits for band instruments, music, uniforms and other regalia which school band members take on 
excursions to foreign countries. (Education Code § 38120).

13 

 

P. Charges for eye safety devices, at a price not to exceed the district's actual costs, in specified courses or 
activities in which students are engaged in, or are observing, an activity or the use of hazardous substances likely 
to cause injury to the eyes. (Education Code § 32033).

14 

 

Q. Fees for field trips and excursions in connection with courses of instruction or school related social, 
educational, cultural, athletic, or school band activities, as long as no student is prevented from taking the field trip 
or excursion because of lack of sufficient funds. (Education Code § 35330(b)).

15 

 

R. Medical or hospital insurance for field trips that is made available by the school district. (Education Code § 
35331).  

S. Charges for standardized physical education attire of a particular color and design, but the school may not 
mandate that the attire be purchased from the school and no physical education grade of a  student may be 
impacted based on the failure to wear standardized apparel "arising from circumstances beyond the control" of the 
student. (Education Code § 49066).

16 

 

T. Charging for the parking of vehicles on school grounds. (Vehicle Code § 21113).
17 

 

(b) If the school district or county office of education collected revenue derived from fees, deposits, charges or 
levies issued to students that are not listed in subparagraphs (A)-(T) of paragraph (1) of subdivision (a) of this 
section, include a finding in the Findings and Recommendations section of the audit report showing the full 
amount of revenue collected and accrued interest as disallowed.  



 
NOTE: Authority cited: Sections 41020 and 41344 of the Education Code and Section 350 of Title V of the 
California Code of Regulations.  
HWW:/3-15-11/gen-200045/359258.doc  
 

Endnotes By Tulare County Counsel  
1 
The Settlement Agreement required good faith efforts by the parties to obtain the adoption of regulations for the 

current the 2010-11 Audit Guide “as soon as possible, and no later than March 1, 2011.” Given multiple challenges 
of implementing it in that time frame, the revised timetable for amendments to the audit guide regulations is July 1, 
2011, for implementation in the 20112012 Audit Guide (Personal communication, Brooks Allen, ACLU-SC, 3/8/11). 
A bill, AB 165, to adopt these rules and other requirements was introduced into the legislature on January 20, 2011.  

2 

See Cal. Code of Regs. Title 5, section 350. which states, “A pupil enrolled in a school shall not be required to 
pay any fee, deposit, or other charge not specifically authorized by law.”  The California Department of Education 
interprets this regulation as follows:  “It should be determined whether a fee for a particular item is specifically 
authorized by statute. If not, it should be determined whether a particular item is required by law to be furnished 
free or whether it comes under the category of ‘necessary supplies.’ If it does, then the district must furnish the 
item without charge.”   California Department of Education, FISCAL MANAGEMENT ADVISORY 97-02,  
SUBJECT: Fees, Deposits, and Other Charges at page 5 (October 30, 1997).  

Furthermore, teachers or other school personnel cannot unilaterally charge fees even when a particular fee may be 
authorized by one of the listed statutory provisions discussed here. The law requires any public agency, including school 
districts, to hold a public hearing, at which oral or written presentations can be made, as part of a regularly scheduled 
public meeting, before adopting any new fee or approving an increase in an existing fee. See Government Code § 
66018.  

3 

The cited court footnote refers to activities which are “purely recreational in character.” Examples given by the 
court are “attending weekend dances or athletic events.” Yet, in the main opinion, the court also invalidated a fee 
for an athletic event. One way to reconcile this apparent discrepancy is to interpret the footnote as allowing a fee if 
the participation is solely as a spectator, which is presumably the basis for the proposed language here. But this 
doesn’t address the issue of “weekend dances” where students are not merely  “spectators” but are participants. 
We think the crucial issue instead is whether the event is educational or conversely noneducational, i.e., ”purely 
recreational in character.” Reasonable minds may differ on this score. For example, is a trip to Disneyland for 
under-privileged or special education students “purely recreational,” or could it at least sometimes be “educational?” 
We expect future litigation may be necessary to clarify this issue.  Other activities subject to this exception against the 
fee prohibition could be ASB activities, including the purchase of school yearbooks or class rings [but note that as held 
by a recent trial court, this authority cannot impose a requirement to purchase ASB cards]. Other examples would be the 
purchase of items in a student store, or a “book club” provided by a teacher for supplemental, non-required student 
reading.  However, this exception would not appear to apply to field trips of any kind, even “social” field trips, because 
the field trip statute in the Education Code specifically applies to “social” field trips as well as others. Field trips are 
governed by their own rules: see footnote 15, below. Additional interpretation of this exception may depend not only on 
legal analysis and future litigation, but due to the title 5 regulation § 350, policy decisions by the State Department of 
Education.  

4 

This statute does not apply to food in home economics classes which is eaten as part of the course work. Nor 
would it apply a need to feed students stranded on a field trip by a broken bus. Education Code § 44032; 
California School Employees Association v. Travis Unified School District (1984) 156 Cal.App.3d 242.  
 
5

  However, Education Code § 48904 imposes this condition:  “When the minor and parent are unable to pay for 
the damages or to return the property, the school district or private school shall provide a program of voluntary 
work for the minor in lieu of payment of monetary damages.”  
6 

This statute requires districts to provide medical and accident insurance for each member of an athletic team, with 
the costs to be funded either by school district funds, student body funds, or “by any other persons on behalf of the 
individual team members or students covered by the insurance.” The statute also specifies that whenever the 



school board determines that a member of the team or the parent or guardian “are financially unable to pay the 
costs of insurance protection, then the governing board shall require the costs of the protection to be paid either out 
of funds of the district or funds of the student body.”  

7
  Note this statute applies only to “rental or lease” not to purchases. However, this grant of authority to rent or lease 

does not preclude the district from giving the option to students to purchase caps and gowns if the district decides to 
offer that option as well under the “permissive Ed Code,”, so long as the purchase is not mandatory. Accordingly, one 
option would be to provide caps and gowns without charge, but allow students to purchase them if they wish to keep 
them. However, if the district would prefer not to give this option, and simply offer the rental of caps and gowns 
instead, that currently appears legally permissible as well.  However, whether Education Code § 38119 actually does 
provide such authority is subject to debate, since the actual language and the placement of this provision in the 
Education Code article dealing with school district purchases of “Apparatus and Supplies,” seems more appropriately 
interpreted to simply authorize a school district to rent supplies such as caps and gowns from a vendor, not to rent them 
to students:  “The governing board of a school district may rent or lease personal property needed for district purposes, 
including the renting or leasing of caps and gowns for seniors who participate in high school graduation ceremonies.” 
Even if we make the assumption that this language authorizes the renting or leasing of caps and gowns to students, in 
the context of the constitutional free school guarantee and title 5, Calif. Code of Regulations § 350, this could be true 
only if graduation ceremonies are determined to be non-educational, i.e., ”purely recreational in character.” Since 
attending graduation is optional and ceremonial, a good case can be made for that conclusion. Acordingly, under this 
Audit Guide proposal from the ACLU litigation settlement, subject to further clarification from regulatory or decisional 
law, it appears that such rental charges to students for graduation caps and gowns are legally acceptable.  

8

  Education Code § 35335 limits the authorization to charge a fee for school camp programs in outdoor science 
education and conservation such as SCICON (Clemmie Gill School of Science and Conservation), with this 
language: “provided that payment of such fee is not mandatory. No pupil shall be denied the opportunity to 
participate in a school camp program because of nonpayment of the fee.”  While there are several ways this 
requirement may be met, the best approach is to figure the total cost for all students to attend. This money may be 
collected through fund-raisers, parent donations, PTA scholarships, etc. If the total amount is collected, all students 
may attend SCICON; if not, none may go. Or, a less preferable option would be to tell students and their parents 
that there is a fee to go to SCICON and that if they cannot pay it, the district will pay or request donations from 
community organizations. In either case, no student may be left behind due to insufficient funds, nor may a student 
be left behind for failing or refusing to participate in fund-raisers.  

9 
The charge must not exceed the direct cost of the materials used, and the school district governing board must 

authorize such sales pursuant to an adopted policy and regulations.  This charge does not apply to items not taken 
home, nor to food  in home economics classes which is eaten as part of the course work. Moreover, this authority 
does not authorize a blanket general fee to cover multiple items or an “average” cost. Also, authorization to sell 
does not mean an obligation to purchase. This section must be read together with the constitutional free school 
guarantee and the statutes requiring schools to provide necessary school supplies and instructional materials. 
Accordingly, whenever students fabricate products in a class such as woodshop or sewing, the wood or cloth for such 
products must be furnished free of charge to the students. If, and only if, a student wishes to take a particular item home, 
then the law authorizes the district to sell that item to the student for the cost of the materials. If the student does not 
wish to take an item home, then the district would keep the item and must not charge or otherwise penalize the student.  

10 

The phrase, “direct costs of duplication,” allows a local agency to recover only the actual cost of copying 
documents, and does not include ancillary tasks necessarily associated with retrieval, inspection, and handling of 
the file from which the copy is extracted. North County Parents Organization. et al. v. Department of Education, 23 
Cal.App.4th 144 (1994). School districts must specify the cost, if any, which will be charged to the parent for 
reproducing copies of records, in a parental notice upon enrollment, and in the annual notification of parents of their 
rights required by Education Code § 48980.56.  

11 

Fees for transportation to and from school has been upheld by California Supreme Court, due to its finding that 
such transportation is “non-educational.” The court reasoned:  “Although in Hartzell we adopted a broad 



understanding of what activities are protected as educational, we did not extend that expansive understanding of the free 
school clause beyond the realm of educational activities to noneducational supplemental services. Transportation is 
simply not an educational activity. It is not protected by the reasoning of Hartzell.” Arcadia Unified School District v. 
State Department of Education, 2 Cal.4th 251 at 262-263 (1992) (interpreting the predecessor statute to current 
Education Code § 39807.5, former Education Code § 38028.)  (Note: One Tulare County school district experimented 
with this authorization during the 1990’s, but soon discovered that charging fees was not cost effective, because many 
more students qualified for the fee waiver than the district had expected, using food stamp eligibility as the exemption 
criteria.)  Moreover, notwithstanding Arcadia, it is the legal opinion of the California Department of Education and our 
office that school districts may not charge students a fee for transportation to and from many extra-curricular activities. 
The Department explains: “Transportation to and from afterschool/extra-curricular activities is an integral part of some 
extra-curricular activities. If participation in an extra-curricular activity requires transportation and if the school district 
provides the transportation, it may not charge for such transportation.” However, the opinion also notes that if 
transportation to and from extracurricular activities is purely for transportation purposes, and is not truly a part of the 
extracurricular activity itself, then it is constitutionally possible to charge fees for that transportation.  

For example, if riding the school bus to an extra-curricular activity is voluntary and not mandatory, and students 
can use their own methods of transportation to attend the activity, it would appear that a fee for riding the school bus 
may be charged. However, due to the legal uncertainty of this conclusion, we advise districts choosing to charge such 
transportation to separately account for the funds and be prepared to refund the fees in case future clarification of the 
law or an adverse ruling in the uniform complaint procedure or an audit exception indicates that such fees may not be 
legally charged after all.  By contrast, if the bus transportation is involved as a component of the extracurricular 
activity itself (e.g. when educational activities, coaching, or other integrated extracurricular activities take place on the 
school bus during the trip), then the transportation in such a case must be considered to be “educational” in character 
and a fee cannot be charged.  

12 

However, note that under the pertinent case law, to lawfully charge a fee for driver’s training, schools must 
design their driver training programs to be truly for “community service” and not primarily for the benefit of high 
school students. Driving School Association v. San Mateo School District, 11 Cal App.4th 1513 (1992), and California 
Association for Safety Education v. Brown, 30 Cal. App. 4th 1264 (1994). This principle would apply to any type of 
community service class.  

13

  Note that this authority is limited to instruments, uniforms, or regalia to be taken outside the United States. Other 
than for this narrow exception, school districts may not charge students for, or require them to purchase, cheerleading 
uniforms, or other uniforms such as band uniforms, choir uniforms, p.e. uniforms, and the like.  Under current case law 
and the proposed statutory amendments, the district may allow the purchase of such uniforms as an option if students 
wish to keep them, but may do so only if the practical impact of the system is to NOT create a "two-tier" system 
providing for preferential treatment to those who purchase the uniforms and those who do not.  

14

  Although Education Code § 32033 authorizes the permissive sale of protective eyewear to pupils and teachers 
at a price not to exceed the actual cost, the language of Education Code § 32030 – 32304 read together make it 
clear that the school district must in the first instance supply this required equipment at district expense. The 
statute is not authorization to require their purchase, but only authorization to sell to those wishing to have their own 
set of protective eyewear.  

15 

The statute imposes these conditions: “No pupil shall be prevented from making the field trip or excursion 
because of a lack of sufficient funds.  To this end, the governing board shall coordinate efforts of community 
service groups to supply funds for pupils in need of them.”  

Furthermore  the statute specifies: “No group shall be authorized to take a field trip or excursion authorized 
by this section if any pupil who is a member of such an identifiable group will be excluded from participation in the 
field trip or excursion because of lack of sufficient funds.”  

To ensure these restrictions are followed, ordinarily a school district will fund any required field trips. The 
statute provides for the same ADA apportionment which would have accrued had the students not been engaged in the 
field trip or excursion. Questions typically arise when optional field trips are contemplated, especially out-of-state trips 
for which school district funds may not be used (except for instructors and chaperones) or social field trips such as an 
annual trip to a theme park for graduating seniors. There are several ways such optional field trips may be funded. 



Under the statute, perhaps the best approach is to figure the total cost of participation for all students who are members 
of the relevant group. This amount of money may then be collected through fund raisers, parent donations, booster club 
contributions, school district funds, etc.  If the total amount is collected, all students of the group may attend the field 
trip; if not, none may go. Alternatively, if that “best practice” cannot be followed, as a less preferable option students 
may be told that there is a fee for the out-of-state or other optional field trip and that  if they cannot pay it, the district 
will  request donations from booster clubs or community organizations.  In either case, no student may be left behind 
due to insufficient funds, nor may a student be left behind for failing or refusing to participate in fund raisers. See our 
memo on “Students May Not be Required to Pay for Field Trips or to Raise Funds” on our website at:  
http://www.tularecountycounsel.org/schools/index.cfm/business/public-funds/field-trips/ In that memo, we advise: 

Under California law, no student may be prevented from making a school-approved field trip because of lack of 
sufficient funds. We see no distinction between the case where students are provided fund-raising opportunities or not; 
the Education Code establishes a policy providing "if one goes, then all go."  

16 

Under current case law and the proposed statutory amendments, it is clear that the district may allow the 
purchase of athletic uniforms as an option, but only if it does not mandate that the attire be purchased. Furthermore, 
the fee is authorized only if the practical impact of the system does NOT create a "two-tier" system providing for 
preferential treatment to those who purchase the gym clothes with the school logo. Thus, you may wish to use language 
similar to this to notify parents of these conditions: “Students are encouraged to bring their own p.e. clothes from home 
or purchased retail:  white or gray tee shirt, and black or blue shorts. Jean shorts are not permitted.  Physical education 
clothing with the school logo or name are also available for those choosing to buy them, but are not required.”  

17

  Vehicle Code § 21113 does not expressly authorize parking fees; instead it authorizes public and private 
educational institutions to establish rules and regulations governing parking on their property. Does this authorize 
California school districts to charge a fee for parking on district property? Arguments For: In United Stanford 
Employees v. Board of Trustees (1977) 67 Cal.App.3d 319, the court concluded that a private university could impose a 
parking fee pursuant to this section. Perhaps in reliance on this case, the CSBA sample policies suggest parking fees are 
authorized for California public schools as well. Arguments Against: Public schools, unlike private universities, are 
constrained by Calif. Code of Regulations § 350, which states that any lawful fee must be specifically authorized. It can 
be argued that Vehicle Code § 21113 is not sufficient authority because it never mentions the word “fee,” nor authorizes 
a fee in any specific way. Moreover, parking fees remain suspect under the constitutional free school guarantee. 
Although it might be argued that such a fee is “noneducational,” as are transportation fees, arguments can also be made 
to the contrary. High school students who drive and park on campus are typically involved in, or have just completed, 
driver’s training/education, which arguably creates a stronger nexus between parking on campus and the educational 
program than being the mere passive recipient of transportation services. We expect future litigation or legislation may 
be necessary to clarify this issue.  


